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The study of excavated human remains has a central part to play in our
understanding of past lives.

However, dealing with human remains from archaeological sites presents challenges
of a quite different nature from those which attend work on other types of evidence.
Human remains are a focus of religious beliefs and notions of decency and respect for
the dead, as well as arousing great public interest.The challenge for those involved in
working with ancient human remains is to attempt to balance these considerations.

Given the pace of modern development, many burials are excavated each year
in advance of building work, so the need for guidance in this area is pressing.
Best practice can only be achieved by a balanced consideration which recognises
the legitimacy of views, whether based on religious faith, secular concepts of
decency and respect for the dead, or on science.

It is in this spirit that I welcome the production of this guideline which is a contribution
toward doing this for human remains excavated from Christian burial sites in England.
As well as providing guidance in this specific area, I hope that it will stimulate debate
on best practice for dealing with remains from a wider range of contexts. In particular,
we are proud of our collaboration with the Church of England; collaborative initiatives
must surely be the way forward for tackling the complex array of issues raised by
human remains.

Simon Thurley
Chief Executive, English Heritage
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The treatment of human remains is one

of the most emotive and complex areas

of archaeological activity. Feedback from

archaeologists, parishes and clergy has

indicated a clear need for guidance in this

area. In 2001 a Human Remains Working

Group was convened jointly by English

Heritage and the Church of England in

order to address the issues.The working

group’s remit concerned burials from

Christian contexts dating from the 7th

to 19th centuries AD in England.This

provided a coherent group of material

to which a consistent theological

framework could be applied in order

to help inform ethical treatment and

for which reasonably specific guidance

might be given.

The Human Remains Working Group

comprised eighteen members, organised

into three separate panels, who were

asked to address legal issues, theology

and ethics, and scientific and technical

matters. Coordination between the three

panels was handled by the convenors

and by means of meetings of the entire

group.This document is a synthesis of

the results of the group’s deliberations.

It aims to provide reasonably

comprehensive guidelines covering

treatment of human remains and

associated artefacts and grave markers

at all phases of an archaeological

fieldwork project, including decisions

concerning whether remains should be

retained long-term for scientific study

or reburied following completion of the

analysis phase of the fieldwork project.

The target audience is primarily

archaeologists, local authority planning

departments, museums, clergy, and

church organisations such as parochial

church councils, diocesan advisory

committees and consistory courts.

The principal assumptions underpinning

the working group’s deliberations were:

• Human remains should always be

treated with dignity and respect.

• Burials should not be disturbed

without good reason. It was noted,

however, that the demands of the

modern world are such that it may

be necessary to disturb burials in

advance of development.

• Human remains, and the

archaeological evidence for the

rites which accompanied their

burial, are important sources of

scientific information.

• There is a need to give particular

weight to the feelings and views of

living family members when known.

• There is a need for decisions to be

made in the public interest, and in

an accountable way.

The working group’s main

recommendations are:

1 CONTINUING BURIAL

a Digging any fresh graves in parts of

an established burial ground thought

to be an area of archaeological

significance should be avoided

unless all graves in the area are

first excavated archaeologically.

b Archaeological monitoring of grave

digging in churchyards and cemeteries

is otherwise not something that

can reasonably be required on a

routine basis.

2 DEVELOPMENT OF
BURIAL GROUNDS

a If burial grounds, or areas within

burial grounds, which may contain

interments more than 100 years old,

have to be disturbed – whether for

minor building work or larger scale

development – to a depth that is likely

to disturb burials, the relevant areas

should be archaeologically evaluated.

Any subsequent exhumations should

be monitored, and if necessary carried

out, by archaeologists.

b The developer, whether a religious

or a secular organisation, should be

responsible for the cost, including

study of excavated remains and their

reburial or deposition in a suitable

holding institution.

3 RESEARCH
EXCAVATION

a Research excavation of unthreatened

burial grounds or areas of burial

grounds is only acceptable if

interments are more than 100 years

old, and the proposed work is

acceptable to the living close families

of those who are buried, if known.

b Research excavations should normally

take place within established research

frameworks. Specific research aims

must also be identified and

adequately justified.

c The project budget should include

sufficient provision to cover not only

excavation costs but also the study

of all recovered remains and their

reburial or deposition in a suitable

holding institution.

4 EXCAVATION, STUDY
AND PUBLICATION

a Archaeological excavation, study and

publication of burials should conform

to the standards and procedures set

out in the body of this document.

b When a skeleton lies only partly

within an area under excavation

it should not normally be ‘chased’

beyond it. However, if the burial

is deemed osteologically or

archaeologically important, the

trench should be extended so that

the skeleton may be lifted in its

entirety, provided this will not result

in disturbance of further burials.

If it is not deemed necessary to lift

the burial then the exposed remains

should be reinterred in the trench.

4
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c Destructive analysis of human remains

is acceptable provided that research

aims are identified and adequately

justified and if permission is given by

the living close family of the individual

involved, if known.

d On excavations conducted for the

purposes of evaluation of a site, lifting

of human remains should be kept to

the minimum compatible with

adequate evaluation.

5 REBURIAL AND
DEPOSITION

a Excavated human remains should be

reburied, if living close family members

are known and request it.

b Excavated human remains shown after

due assessment to have limited future

research potential should be studied

and then reburied.

c Reburial should normally be by

inhumation rather than by cremation.

d When excavated human remains are

more than 100 years old and have

significant future research potential,

deposition in a suitable holding

institution should be arranged.

Redundant churches or crypts

provide an acceptable compromise

between the desirability of deposition

in a consecrated place and the

desirability of continued research

access.A working party, to succeed

the Human Remains Working Group,

should be set up to pursue this,

looking in particular at funding and at

establishing proper working practices.

6 ADVISORY
COMMITTEE

a A standing committee should be set

up jointly by English Heritage and the

Church of England to serve as a

national advisory body on human

remains from Christian burial grounds

in England.This committee will take

forward the issues raised in this

document and will complement any

human remains committees which

may be set up as a response to the

findings of the Department for

Culture, Media and Sport (DCMS)

working group on human remains

in museum collections.

7 WIDER IMPLICATIONS

a The working group recognises that

many of the issues raised here may

have more general applicability to

human burials excavated from English

sites. It is hoped that this document

will stimulate debate, which may lead

to formulation of policy for dealing

with human remains from a wider

range of contexts.

b The working group recognises that

many of the issues raised here would

benefit from further consideration in

the broader context of dealing with

human remains.

5
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1 Several thousand human skeletons are

disturbed each year in England as a result

of building and other development work,

and all archaeological units have to deal

with human remains on a regular basis.

However, their treatment is still one of

the most emotive and complex areas

of archaeological activity. Currently, the

law relating to human remains is

complex, and none of it was drafted

with archaeological work in mind. Recent

scientific advances have resulted in a

marked increase in the research value

of human remains, and with this has

come an explosion of public interest in

burial archaeology, as witnessed by

television programmes and museum

exhibitions. Most archaeologists are

conscious of the need to afford the

dead respectful treatment and to avoid

offending religious or secular sensibilities

when dealing with human remains;

however, high standards of practice have

yet to be codified.Although the UK has

been spared the polarised debate

sparked by the issue of human remains

in other countries (notably in North

America and Australasia), this has also

meant that many ethical issues have

tended to remain implicit and poorly

articulated.

2 Guidelines aimed specifically at the

treatment of archaeological human

remains in Scotland (Historic Scotland

1997) and the Republic of Ireland

(O’Sullivan et al 2000) are available.

A similar document is currently lacking

for England, but a number of guidance

notes exist which are relevant to English

contexts.These cover aspects of the

treatment of human remains at specific

phases of archaeological fieldwork

projects, including excavation (McKinley

and Roberts 1993), post-excavation

processing (Mays 1991), and post-

excavation assessment and analysis (Mays

et al 2002; Brickley and McKinley 2004).

In addition, discussions of some of the

legal aspects of disturbance of burials

have appeared (Garrett-Frost 1992;

Pugh-Smith and Samuels 1996, 59–61).

The international Vermillion Accord

(World Archaeological Congress 1989)

sets out some very general ethical

principles for dealing with human

remains, but little has been written

concerning ethical guidelines specifically

in an English context (although see

Parker Pearson 1995). Feedback from

archaeologists and clergy indicates a

need for specific and comprehensive

guidelines relating to legal, ethical,

and archaeological and scientific

considerations in the treatment of

ancient human remains excavated

in England.

3 Several initiatives bearing on the

treatment of human remains have

taken place recently.

4 First, the government has initiated a

review of burial law, which it considers

out of date and in need of reform, and

in January 2004 a consultation paper was

produced (www.homeoffice.gov.uk/

docs2/buriallawconsult.pdf).The review

covers secular law relating to the

provision of burial grounds, regulation

of the burial process, cemetery

management, and exhumation and

disturbance after burial. In the sections

relating to exhumation and disturbance

of burials, the consultation paper

specifically raises issues relating to

archaeological excavation of ancient

burials, including the question of

whether excavation of archaeological

remains should continue to be subject

to the same regulatory regime as

other exhumations.

5 Secondly, the Human Tissue Bill, before

Parliament in late 2004, proposes setting

up a Human Tissue Authority to oversee

and licence work on, and retention of,

human tissue (www.publications.

parliament.uk/pa/pabills.htm).

As currently drafted, the Bill only

covers material less than 100 years old.

6 Thirdly, a working group, set up by the

DCMS in 2001 specifically to investigate

the ethical and legal status of human

remains held in UK museums, has

recently reported (www.culture.gov.uk/

cultural_property.htm).This group

recommended changes in the law to

facilitate the repatriation of overseas

remains and the setting up of a licensing

system for institutions holding human

remains.Although that group’s principal

focus was on overseas remains, the

proposal is that the licensing system

would apply also to remains excavated

from archaeological sites in the UK.

The group’s report forms the basis for a

consultation report issued by the DCMS

in 2004 (www.culture.gov.uk/global/

consultations/2004+current+consultatio

ns/cons_historic_human_remains.htm).

7 The developments outlined above mean

that the production of guidelines on

archaeological human remains from

England is particularly timely.A working

group was convened in 2001 by English

Heritage and the Church of England

with the aim of producing a guidance

6
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(by permission of Museum of London
Archaeology Service)
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document.The group was split into three

panels, to consider legal matters, theology

and ethics, and scientific and technical

aspects. Panel memberships are given

in Annexe O1.

8 A consultation report was assembled

from the results of the working group’s

deliberations.The consultation report

was revised according to the responses

received during the consultation period

(for a list of respondents see Annexe

O2); the result is this guidance document.

9 The focus of this document is on burials

interred in Christian burial grounds since

the foundation of the Church in England

in AD 597. Restricting the guideline in

this way provides a coherent body of

material for which a consistent

theological framework can be applied

to help inform ethical treatment, and for

which reasonably specific guidance may

be given.Three of every four skeletons

excavated on archaeological sites in

England come from Christian burial

grounds dated to the 7th century AD

or later ; so, although not comprehensive,

this guideline should have widespread

application. It also encompasses non-

Christian burials which may on occasion

be found within Christian burial grounds;

ancient burial mounds, for example,

sometimes formed a focus for early

Christian sites with a consequence that

some churchyards contain a few

prehistoric burials. It does not attempt

to provide detailed ethical guidance for

post-7th-century burial grounds of

non-Christian faiths (such as Judaism);

such guidance should be sought from

appropriate religious authorities. Burials

from post-Reformation Catholic and

non-conformist burial grounds are

beyond the strict scope of this

document, as are military and maritime

remains. Nevertheless, it is hoped that

the recommendations made here may

be of some value in informing decisions

concerning treatment in those instances.

Although the document does not

specifically set out to offer guidance with

regard to the treatment of burials earlier

than the 7th century AD, it is hoped

that the recommendations made here

may have resonance for those earlier

remains and stimulate debate concerning

their treatment.

10 This guidance document will principally

be concerned with remains over 100

years old (herein referred to as ancient

human remains). For more recent

remains, legal, practical and ethical

considerations are often rather different

from those pertaining to the older

material which is the principal concern

of the archaeological community. Because

archaeologists are required to deal with

all aspects of burial archaeology, not just

human remains, the treatment of grave

markers and burial artefacts will also be

considered.The document covers

remains from crypts and vaults as well

as those from earth-cut graves.

11 The overall aim of the document is to

consider the issues arising from the

uncovering of Christian human remains,

including all aspects of archaeological

fieldwork projects, and subsequent

decisions concerning whether remains

should be retained long-term for

scientific study or reburied following

completion of the archaeological project.

The document sets out to describe the

legal framework for the treatment of

human remains and to make

recommendations for best practice

within this framework.Attempts will be

made to balance ethical considerations

derived from Christian theology against

the recognised legitimacy of scientific

study of human burials, while having

regard to public opinion concerning

disturbance of, and scientific work on,

human remains.The intention is that the

guidelines should be realistic and practical

for everyday use for those involved at

any stage of work entailing disturbance

of human remains.The target audience

includes archaeologists, local authority

planning departments, museums,

clergy, and church organisations such

as parochial church councils, diocesan

advisory committees and consistory

courts.

HOW THIS DOCUMENT
IS ARRANGED
12 This document is structured as a main

text supported by annexes.The main

text begins with overviews of the legal,

ethical and scientific considerations

associated with human remains and

their context (burial artefacts and grave

markers). It then considers the

circumstances under which disturbance

of human remains is legitimate, and

provides guidelines for the treatment

of remains in archaeological fieldwork

projects.The structure for these

guidelines follows that recommended

for archaeological projects by English

Heritage (English Heritage 1991), and the

aim is to summarise the legal, ethical and

scientific considerations pertinent at each

particular phase of work, including the

issues associated with long-term storage

and archiving of remains following project

completion.The annexes underpin and

provide detailed support for the

guidance offered in the main text.

Annexes are prefixed L, E or S according

to whether they are primarily concerned

with legal, ethical and theological,

or scientific and technical matters.

Annexes prefixed O deal with

organisational matters in the preparation

of this guidance document.The summary

at the beginning of this document

provides an overview and itemises

the principal recommendations.

7
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LEGAL FRAMEWORKS

13 It is unlawful to remove or disturb human

remains without lawful authority.Various

laws, both secular and ecclesiastical,

provide a framework for the treatment

of human remains according to the type

of burial place, the ownership of the land,

and the future use to which the site is

to be put.The following paragraphs,

together with Annexe L1, attempt to

summarise the existing legal framework,

but it should be recalled that this is

currently under governmental review

(paragraph 4 above).

14 Secular law is generally aimed at

regulating the way in which human

remains and grave markers are cleared

from burial grounds, rather than

preventing or restricting this. For ancient

burials, authorisation to disturb human

remains is given (or withheld) by the

Home Office. Planning considerations

may also apply, as may Scheduled

Monument Consent.

15 The coroner need not be informed of

the discovery of human remains if they

are properly interred in a recognised

burial ground or if there is reason to

suppose that the burial is more than

100 years old.

16 On land currently under Church of

England jurisdiction, and other municipal

and private cemeteries subject to the

legal effects of consecration, ecclesiastical

law applies in addition to relevant secular

statutes. Ecclesiastical law does not apply

to disused monastic burial grounds, nor

to most disused churchyards, although

many ruined parish churches and their

churchyards, and some redundant

churches in alternative use, do remain

under Church of England jurisdiction.

In land subject to its jurisdiction, the

process of ecclesiastical law both grants

(or withholds) authority to disturb

human remains and, if disturbance is

authorised, regulates the treatment

of remains.

17 An outline of the law on the exhumation

of human remains is given in Annexe L1.

In order to help those involved in

projects which disturb human remains

to navigate safely through the various

legal provisions which apply in different

circumstances, a flow chart (Figure 1) is

provided.The use of Figure 1 is illustrated

with reference to hypothetical examples

in Annexe L2.

ETHICAL TREATMENT
OF HUMAN REMAINS
18 Ethical treatment of human remains

involves making decisions that take into

account, via appropriate consultation,

the views of individuals and groups with

legitimate interests in those remains.

These interests include those of the

dead themselves and their surviving

family and descendants, the Church

and other bodies responsible for the

care of the dead, the general public,

particularly those with direct links to

the place of burial, and the scientific

research community, including

archaeologists, osteologists, and

medical and forensic scientists.

19 Secular ethics encompass both

knowledge-based ethics and ethics

associated with the need for respectful

treatment of human remains. Frequently,

these two ethical considerations

coincide, but in some instances they

may be in conflict. In this document we

attempt to make recommendations in

these areas, but some issues remain

unresolved.This means that in

archaeological projects, archaeologists

must exercise professional judgement

in their practical responses to ethical

considerations and be willing to be

held accountable for their judgements.

In some instances, however,

archaeologists may feel the need for

guidance; this is one factor which has

led us to recommend that a standing

committee be convened jointly by English

Heritage and the Church of England to

serve as a national advisory body on

human remains from Christian burial

grounds in England.

20 From the 18th century onward, coffin

plates bearing the name of the deceased

were sometimes used, so in burial

grounds from this date remains of

individuals of known identity may be

encountered. (Occasionally, pre-18th-

century burials may be identified by

memorial stones, but it is often difficult

to be certain of individual identity in

such instances as gravestones are often

moved.) Upon burial, responsibility for

the body was effectively handed over

to the Church. Nevertheless, even for

remains over 100 years old, where

there is no legal obligation to trace

next of kin (Annexe L1), it would be

ethical to accord views of living close

family members strong weight.When

excavation of 18th- or 19th-century

burial grounds is planned, reasonable

steps, such as advertisements in local

newspapers, should be taken at the

start of project planning to alert local

people who may be descendants of

interred individuals so that their views

may be heard.

21 The great majority of archaeological

excavations, however, deal with the

remains of long-dead individuals of

unknown identity. Under these

circumstances it is clearly impossible to

trace living relatives or to determine the

individual wishes of the dead (beyond

the general ethos of the Christian

theology under whose rites they were

buried). It is therefore suggested that

decisions regarding human remains

should be guided by ethical criteria

derived from Christian theology, from

current secular attitudes to the dead, and

from secular concepts of ethics.

22 Respect for the dead is a feature of most

world religions; it is also upheld by many

with no specific religious beliefs.The

concept of respect for the dead should

form the core of ethical treatment of

8
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human remains. Given that, in the great

majority of archaeological cases, the

individual wishes of the deceased cannot

be known, or inferred other than in the

broadest sense using the general tenets

of Christian theology, the key relationship

is between the living and the dead.

Respectful treatment of ancient Christian

human remains can therefore be defined

as that which is in keeping with Christian

beliefs concerning the status of the body

and which would not be likely to cause

significant offence to members of the

general public, regardless of whether they

hold strong religious views. In the

sections which follow, the position of

human remains in Christian theology is

outlined and a consideration of public

attitudes is given.

Human remains in Christian
theology (Annexes E1 and E2)

23 A Christian theology surrounding the

treatment and disposal of human remains

must have its basis in the teachings and

example of Jesus Christ.There is little in

the Bible to suggest that Jesus had great

concern for the human body and its

remains after physical death.

24 The view of St Paul and later theologians

appears to be that at the resurrection

there is no literal reconstitution of the

physical body.This also appears to be the

understanding offered by the modern

Church.

25 The phrase ‘laid to rest’, being common

parlance for burial, implies that remains

should not be disturbed.The finality of

Christian burial should therefore be

respected even if, given the demands of

the modern world, it may not be

absolutely maintained in all cases.

26 The Church of England’s attitude to

burial is that human remains should be

treated with respect and reverence: a

society that cares for the dead

demonstrates that it values life.

27 In summary, it is central to Christian

theology that, after death, the human

body ceases to have any significance for

the ongoing resurrected spiritual life of

the individual. However, following death,

the physical remains should be treated

with respect and reverence, even though

ultimately it is the fate of the soul, rather

than of the physical remains, which

matters.

The meaning of consecration

(Annexe E3)

28 Consecration is an act by which a thing is

separated from the common and

profane to a sacred use, or by which a

person or thing is dedicated to the

service and worship of God.When a

body is buried in consecrated ground it

comes under the protection of the

Church.

29 Consecration of Christian burial grounds

began in the 8th century, and for burial

grounds of this date onwards

consecration should be assumed.

Consecration has specific effects in

ecclesiastical law, which can be revoked.

However, the act of consecration is

permanent; the theological status of

consecration remains even when the

legal effects are removed. In disused

monastic burial grounds and some

disused churchyards, the legal effects of

consecration no longer apply (Annexe

L1), but they remain consecrated ground.

In such cases, ecclesiastical law is not

applicable and remains are treated

according to the secular legal system.

However, the fact that interred individuals

were consigned to the care of the

Church, and the fact that the ground

remains consecrated, means that the

Church retains an ethical locus.

Public attitudes

30 In England, thousands of burials are

disturbed annually to make way for

building and other development.

Museums and other institutions hold

many thousands of burials from English

archaeological excavations in their long-

term care for the purposes of scientific

research. UK-based researchers are

among the world leaders in this field.

England has no strong public opposition

to disturbance of ancient human remains

or a movement toward wholesale

reburial of museum collections,

as has been the case in, for example,

North America.

31 In general, the public shows a high

degree of interest in scientific research

on ancient human remains.This is

apparent in the popularity of television

programmes on archaeology featuring

human remains, and of displays of

human remains in museums and at

ancient monuments.Archaeological

excavations of burial sites are also

popular with visitors.

32 The facts that remains from most

archaeological sites are completely

skeletonised, most often come from

burial grounds no longer in use, are

usually of unknown personal identity,

and are generally many hundreds of

years old, may account in large part for

the public’s acceptance of disturbance

and long-term storage. It is likely that

public sensitivities are greater for more

recent remains.With regard specifically to

exhumation, although an archaeological

approach, which maintains the integrity

of individuals, may be broadly acceptable,

it is likely that mass removal of human

remains by machine would be viewed

less favourably, regardless of the date

or religious affinity of the interments.

Although the working group considers

that the above generalisations are broadly

valid, they are based on experience

rather than on hard, systematic data.

They are offered only as reflections

on what are very complex issues.The

question of public attitudes toward

human remains is one that requires

fuller treatment and further research.

9
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SCIENTIFIC BENEFITS OF
BURIAL ARCHAEOLOGY

33 Research into our past is of the utmost

importance: it helps us to understand

ourselves better, and, perhaps, to learn

from past experience. Excavated human

remains and their context (including

monuments, coffins and grave goods)

are an important source of direct

evidence about the past (Annexe S1),

providing a range of information

including evidence for :

• demography and health

• diet, growth and activity patterns

• genetic relationships

• burial practice, and thus related

beliefs and attitudes.

34 The study of buried human remains also

provides valuable evidence of other

kinds, including:

• increasing our understanding of

diseases and their history, which may

contribute to the treatment of disease

• contributing to the development

of forensic science, to assist in

identification of remains and

prevent miscarriages of justice.

35 These benefits are likely to increase as

research methodology advances, and

we are likely to see benefits in other

areas as well.

36 Unless human remains are carefully

excavated archaeologically, there is

inevitably loss of contextual information.

Clearance of burial grounds without

archaeological intervention is therefore

undesirable in that it is a denial of

information about our past to

future generations.

37 Reburial of remains after excavation

(rather than their long-term retention

for scientific research) denies a

potentially valuable research resource

to future workers. Indiscriminate

reburial of museum collections is

therefore undesirable.

10

A skeleton being examined in an osteological laboratory
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specific provision for human remains

in PPG16.Within the secular planning

system, there is no greater presumption

against disturbance of human burials

than for other classes of archaeological

remains.

41 When construction, or other work such

as crypt clearance, which would result

in the disturbance of human remains,

is proposed on land under Church of

England jurisdiction, ecclesiastical law

applies and decisions are made by

diocesan consistory courts or, in the case

of cathedrals, by the Dean and Chapter,

the Fabric Advisory Committee or the

Cathedrals Fabric Commission. In making

decisions concerning such works, the

Church, like the secular planning system,

is required to balance the need to

preserve remains undisturbed against

the perceived benefits of a new

development. However, the law of

the Church of England is protective:

it encompasses a presumption against

disturbance, and a requirement that

any disturbed remains be reburied in

consecrated ground as close as possible

to their original resting place within a

specified time frame, even when a

period of research is allowed.

Disturbance of human remains
in churchyards by continued
grave digging

42 Many churchyards have been in use

for burial for centuries. In such cases,

continuing burial often disturbs earlier,

unmarked interments. Such inadvertent

disturbance of human remains during

grave digging does not require special

permission under ecclesiastical law.

The Church views such disturbance

as a natural consequence of the use of

churchyards for their intended purpose.

Attempts at piecemeal archaeological

recording of remains exposed in this

way are likely to be unrewarding and

are, in any case, rather impractical.

This observation does not, however,

cover the organised expansion of

churchyards with the purpose of making

new burial space available; this would

be subject to Home Office and

planning/faculty regulation.

Research excavations

43 The desirability of a research excavation

at a burial site should be considered

within the general framework of

weighing the need to preserve ancient

remains undisturbed against the benefits,

in terms of accrual of knowledge, which

would result from the archaeological

work.As with threat-led interventions,

decisions concerning whether a research

excavation should proceed are the

responsibility of the Home Office

and/or the Church.

THE ARCHAEOLOGICAL
FIELDWORK PROJECT
(FIGURE 2)

44 Recommendations for standards for

treatment of human remains and

associated finds during fieldwork

interventions are set out below. Detailed

guidelines are provided in annexes on

forward planning, evaluation and

mitigation (Annexe S2), archaeological

fieldwork techniques (Annexe S3) and

post-excavation procedures (Annexe

S4).These, or similar standards, should

be adopted as required minima to be

included in project briefs and

specifications.

45 All archaeological projects require

attention to health and safety issues:

those specific to human remains are

described in Annexe S5.

46 Archaeological projects should be carried

out by suitably qualified organisations and

by experienced staff responding to briefs

drawn up by the Diocesan Archaeological

Advisor (DAA), Cathedral Archaeological

Consultant (CAC) or the County

Archaeologist (CA).The Church or

11

SPECIFIC CONSIDERATIONS

38 The remainder of this guidance

document looks initially at the

circumstances under which disturbance

of human remains may be considered

legitimate.The subsequent sections set

out guidelines for the treatment of

human remains during archaeological

fieldwork projects, following the logical

order of fieldwork interventions.

The aspects covered comprise project

planning, including mitigation strategies

to minimise disturbance of remains;

excavation procedures and practices;

and post-excavation work.The final

section looks at archiving issues,

including the use of remains for

display and teaching purposes and

the question of long-term storage

or reinterment of remains.

DISTURBANCE OF
HUMAN REMAINS
(ANNEXE E4)

39 Key factors leading to disturbance of

remains at Christian burial sites include

threats to all or part of a burial ground

from construction work; clearance of

crypts and burial vaults to facilitate

change of use or other building work;

and research excavations. In addition,

in burial grounds which remain in use,

there is the factor of disturbance to

earlier burials by the continued digging

of new graves.

Disturbance to remains from
construction work

40 Government policy, enshrined in Planning

Policy Guidance (PPG) 16:Archaeology

and Planning, is that archaeological

remains should not be ‘needlessly or

thoughtlessly destroyed’. In making

decisions within the planning system,

when development of a site is proposed

the acknowledged desirability of

preserving archaeological remains is

weighed against the likely benefits of the

proposed new use of the site.There is no
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secular developer should be made aware

at the outset of the likely need to plan

for post-excavation work on the human

remains and other recovered materials

and to bear the cost this entails

(see Annexe S4 for guidance on

estimation of post-excavation costs).

Should there be, in individual cases,

disagreement over what constitutes

an appropriate level of archaeological

response, the DAA, CAC or CA should

provide advice to help resolve this.

Site assessment, evaluation and
mitigation (Annexe S2)

47 Proper forward planning is essential in

helping to ensure the successful outcome

of a fieldwork project.Whether in

response to a threat to a site or purely

for research purposes, a fieldwork project

should have properly defined research

aims, and an academic justification for

it must be clearly formulated. It will be

necessary to negotiate with a museum

or other institution for storage space and

curatorial care for the resulting archive at

the project planning stage.At this stage

the long-term fate of the human remains

will probably not be clear. However,

arrangements for storage should still be

negotiated; even if subsequently it is

determined that remains will ultimately

be reburied, short- or medium-term

storage may still be required.

48 The legal framework for the project

will depend upon the nature of the site

(Annexe L1). Desk-based assessment

(DBA) of the likely archaeological

impact of the proposed development

is recommended. Remote sensing or

evaluation trenches may be used to

confirm results of DBA.

49 Should DBA suggest the presence of

an early burial ground of a specific non-

Christian faith group, representatives of

that group should be approached so that

an optimal strategy for any archaeological

intervention can be formulated.

50 Where possible, avoidance of disturbance

is the preferred option. Otherwise, the

strategy should be to keep disturbance

to a minimum.

51 One way of mitigating the impact of

a development is by careful siting of

courtyards or other open or landscaped

areas. In smaller scale works, pipes and

other services should, if feasible, be laid

away from areas used for burial, even

at the cost of longer distance.

52 Shallow raft foundations or piling are

techniques that have been used to

mitigate the impact of development

on archaeological deposits. Shallow raft

foundations may obviate the need to

disturb burials and the Home Office

would consider carefully applications

involving leaving burials in situ beneath

raft foundations. However, it should be

emphasised that further research is

needed fully to evaluate the effect of raft

foundations on the underlying burial

environment and hence their effect on

the preservation of interments and other

archaeological deposits sealed beneath

them.The Home Office would not

normally consider any application that

involves piling a burial site.

53 If any human remains are to be left in situ

on a site where development is to take

place, care is needed to ensure that the

procedure complies with relevant

legislation (Annexe L1).The Disused

Burial Grounds (Amendment) Act 1981

stipulates that there should be prior

removal of human remains before a

building is erected on a disused burial

ground. However, if the planned works

will leave human remains undisturbed,

then dispensation may be obtained from

the Home Office authorising that the

burials remain in situ.

54 Thought should also be given to

avoidance or mitigation of disturbance

to ancient human remains when planning

a research excavation. In particular it

should be considered whether the

research questions to be addressed

could be answered using extant skeletal

collections or sources of data other than

human remains. In a large cemetery site,

only the quantity of remains considered

necessary to address the research

questions should be disturbed

(Annexe E4).

Archaeological excavation
procedures (Annexe S3)

55 It should be emphasised at the outset

to all project staff that human remains

are different from other classes of

archaeological materials in that they

are the remains of once-living individuals,

and that there is a legal and ethical

requirement that they should at all

times be treated with respect.

56 In situ human remains are of archaeological

value whatever their date.This applies

as much to more recent interments

(for example, from the 19th century)

as it does to more ancient material.

57 In excavations where it is anticipated

that human remains will be uncovered,

a human osteologist should be identified

from the outset as a member of the

project team. If burials are encountered,

the project osteologist will probably wish

to be regularly present on site during

fieldwork in order to help ensure optimal

field procedures, and this will almost

certainly be necessary if the site yields

substantial quantities of human remains

(more than about thirty burials).

58 Most excavations deal with skeletal

remains in earth-cut graves, together

with any accompanying buried finds.

However, it should be borne in mind that

fieldwork at Christian burial sites may

also involve clearing and recording

above-ground grave markers, excavating

and recording crypts or vaults, and

dealing with remains of individuals

showing significant survival of soft tissue.

In such instances, specific procedures

will need to be followed (Annexe S3).

12
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59 Many people are interested in seeing

the archaeological excavation of human

remains, and this interest should not be

discouraged. However, as some people

may be upset by seeing human remains,

visitors to a site should be warned

before they see human remains, and

cemetery excavations should be

screened if they would be visible

to casual passers-by.

60 Communication with the media is a

very effective way of laying archaeological

information before a wider public.

However, care should be taken in dealing

with media interest in order to minimise

the risk of sensationalist reporting.

Post-excavation procedures
(Annexe S4)

Finds processing

61 Human remains must always be washed,

dried, marked and packed, following

established guidelines (Mays 1991).

Finds should be stored in conditions

suitable for the materials from which

they are made. Some finds may need

basic stabilising conservation (Watkinson

and Neal 1998); this is rarely, if ever,

appropriate for skeletal remains.

Post-excavation assessment

62 The purpose of the assessment phase

of an archaeological project is to evaluate

the potential of the fieldwork data and

excavated material to contribute to

knowledge, and in this light to identify

what further analysis is necessary. It is

useful at this stage for the project

osteologist to give recommendations

concerning the desirability or otherwise

of retaining the human remains as a

research resource following completion

of the fieldwork project.

Post-excavation analysis

63 In the analysis phase, the

recommendations made at assessment

are implemented and the work written

up into publishable text. Conduct of the

assessment and analytical phases should

follow published guidelines (English

Heritage 1991; Mays et al 2002).

Publication (Jones et al 2001)

64 Short reports are normally published

in local or national periodicals. Larger

investigations may require monographs.

Web-based publication is also possible.

Publication costs should be factored

into the overall project funding.

ARCHIVING AND LONG-
TERM STORAGE OF
EXCAVATED REMAINS

65 Some of the most thorny issues in the

treatment of archaeological human

remains are associated with decisions

concerning long-term archiving of

collections, in particular whether a

collection of human remains should be

retained as a resource for scientific

research or should be reburied following

the analysis phase of the fieldwork

project. Current practice in this area is

briefly outlined in the next section.This

is followed by sections on legal, technical

and ethical aspects of archiving human

remains and burial artefacts, on the

educational value of human remains,

and on technical aspects of reburial.

Finally, recommendations concerning best

practice for the future are suggested.

Current practice regarding
retention or reburial

66 Although current practices with

regard to the long-term fate of skeletal

collections are not uniform, a few

generalisations can be made. Skeletal

material excavated from disused burial

grounds no longer within Church of

England jurisdiction is generally retained

long-term in museums or other research

institutions.When permission is granted

for excavation of skeletal material from

land under Church of England jurisdiction

by means of a faculty or other

authorisation, a usual condition is that it

is reburied, generally following a period

during which scientific study is permitted.

Current practice appears to favour

retention of grave finds even when

skeletal material is reburied.

13

Cistercian monks visiting the excavations at the site of the medieval Cistercian monastery at
St Mary Stratford Langthorne, London (by permission of Museum of London Archaeology Service)

Human Remains Guidance A4  4/1/05  1:50 pm  Page 13



Archiving human remains: legal and
technical aspects

67 Under English law there is no property

in human tissue. However, property rights

may accrue if there is application of skill

to the remains.This might include

dissection or mounting, but whether

normal post-excavation processing,

such as marking the bones with site and

context identifiers, constitutes work

sufficient to endow skeletal remains

with property rights is unclear.

68 Retention of human remains should be

properly authorised by the lawful secular

or ecclesiastical authorities (Annexe L1).

69 Human remains should be curated by

a suitable holding institution and kept

in conditions that ensure their physical

integrity.Access to remains should be

granted to all bona fide researchers

in good standing with the holding

institution. Requests for loans of material

or destructive analysis of bone samples

should be considered by competent

individuals or committees (Annexe S7).

70 A recommendation of the DCMS

working group on human remains in

museum collections (paragraph 6 above)

was that in future all institutions holding

human remains would need to be

licensed.That working group’s findings

were based almost entirely on evidence

concerning overseas material. Although

there may be benefits in a licensing

system, we believe that careful thought

needs to be given as to what a licensing

scheme for ancient English human

remains would accomplish and what the

consequences for English archaeological

work would be, before the introduction

of any such scheme for English

archaeological material.

71 The provisions of the Human Tissue Bill,

as currently drafted, will mean that any

institutions holding human remains that

are less than 100 years old will need to

be licensed.

Archiving burial artefacts: legal
and technical aspects

72 The remit of the Home Office does not

extend to burial artefacts.The Church

consistory court often confines itself to

directions regarding human remains but

it is within its power to make directions

concerning disposal of associated

artefacts if it considers it appropriate or

it is invited so to do. Issues of ownership

may be complex (Annexe L1).

73 Burial artefacts are not generally stored

with human remains because different

archaeological materials require specific

environmental conditions, and curators

with specific skills, to ensure their

physical integrity.

Archiving human remains:
ethical considerations

74 Most well-excavated collections of

articulated human remains have potential

for scientific research after the initial

study which forms part of the site report

is completed (Annexe S6). Long-term

retention of collections allows the

application of new techniques and thus

enables new information to be obtained

from old collections. Retention of a

collection also allows re-evaluation

of results and conclusions of earlier

workers. Some collections are of greater

scientific worth than others. Factors

affecting the scientific value of a collection

include the size of the assemblage, the

quality of preservation, the closeness of

dating and the type of assemblage.These

factors are more fully laid out in Annexe

S6. In general, if bone survival is adequate,

most osteologists would consider that

even small collections, provided they are

of articulated skeletons, are of potential

value to future workers. Unstratified,

disarticulated bone is normally of little

value and can be reburied.

75 Reburial of remains in earth, or in vaults

where environmental conditions are

uncontrolled, leads to rapid deterioration

of remains and often places practical

difficulties in the way of exhumation

and re-examination of skeletons.

Such a strategy thus leads to irrevocable

loss of information about the past for

future generations. For all but the least

important groups of material, this is

undesirable.

76 In Christian theology, human remains

have no import for the resurrected life

of the individual, but nevertheless should

be treated with reverence and respect.

Although the phase ‘laid to rest’,

common parlance for burial, implies

that remains should be undisturbed,

it is acknowledged that it is not always

possible to respect the finality of

burial and remains may legitimately be

disturbed provided there is good and

proper reason. By extension of this

principle, if, due to force of circumstances,

remains have been disturbed, they

should, following their exhumation, be

returned to a consecrated place unless

there is good and proper reason not

to do so.

77 Although in England there is no activism

toward wholesale reburial of collections

of human remains, in some instances

public opinion, particularly local public

opinion, may favour reburial of excavated

human remains.The circumstances under

which this may be the case are difficult

to generalise, although experience has

shown that it is rarely the case with

material excavated from disused burial

grounds but more often so with

material excavated from churches and

churchyards still in active use. In the case

of human remains from cemeteries of

some minority faiths (such as Judaism),

opinion of contemporary representatives

may strongly favour reburial.

14
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Archiving of burial artefacts:
ethical considerations

78 Given the nature of Christian burial

practice, grave finds generally consist of

coffin fittings or shroud pins rather than

personal possessions of the deceased,

although these may on occasion be

found.There is no theological position

on the long-term fate of coffin fittings

and other grave furnishings. In Christian

theology, interred personal items have no

import for the afterlife of the deceased,

but it might nevertheless be argued that

it is desirable to treat clothing and

personal possessions which were

deliberately buried with the individual,

and may well have had some sentimental

attachment to them, differently from

aspects of grave or coffin structure

such as wood fragments, nails or coffin

handles. It is reasonable to retain these

latter objects for future study, even in

instances where the human remains

are reinterred.Whether this is always

reasonable for objects that appear to

be personal items of the deceased is less

clear. In such circumstances, decisions

concerning retention or reinterment

should (provided they are in accordance

with proper legal practice with regard to

ownership issues) be made by balancing

the personal associations of the object

against its educational, scientific and

archaeological significance.

Educational value of human
remains

Display of human remains in museums

79 Displays of human remains in museums

are popular with the public and are

acceptable provided that they serve a

clear educational purpose. For example,

human remains may be used in displays

on human evolution or ancient medicine,

or in those concerned with excavations

of important archaeological sites.

They may also be of value to illustrate

aspects of local history and archaeology.

In addition, they may be used in

exhibitions aimed at demonstrating the

more general value of scientific work on

museum collections of human remains.

80 When displayed at ancient monuments

or historic sites, human remains should

aid public understanding of the site.

Displays of human remains should always

be accompanied by sufficient explanatory

material. Display conditions, like storage

conditions, should ensure the physical

integrity of the remains.

Use of excavated human remains for

university teaching

81 Practical study of human remains is a

vital part of any higher education

course with an osteological component.

Using excavated human remains to

train archaeologists and osteologists is

acceptable provided that remains are

treated respectfully. Prior to handling

human remains, students should be

reminded of the ethical and legal

obligations with regard to this, and

they should be provided with written

guidelines on what respectful treatment

means in practical terms.

Handling sessions for the general public

82 Handling sessions at museums or at

special events are a good way in which

the general public may learn about

archaeological remains. However, the

use of human remains poses special

problems. It is difficult to ensure that they

are treated with proper respect and it

may also be difficult to prevent damage

to, or theft of, remains. Direct contact

with human remains by the general

public may entail a greater risk of

offending religious and other sensitivities

than is the case in a more controlled

environment, such as a visit to an

excavation, where contact with human

remains is restricted to staff, or in a

university teaching laboratory where

it is restricted to staff and students.

Those contemplating organising handling

sessions involving human remains should

weigh carefully the potential benefits

against the risks involved; it may be

preferable to use plastic skeletons or

anatomical casts rather than human

remains for such purposes.

Reburial of human remains:
technical aspects (Annexe S8)

83 Remains should be deposited in

consecrated ground in areas where no

disturbance of existing interments or

non-burial archaeology is likely. Prior to

reinterment, the remains should have

been recorded in accordance with

current techniques.Advice should

be sought from a suitably qualified

osteologist to determine what this

entails. Remains of individuals should

normally be placed in separate

containers rather than intermingled.

84 Cremation of ancient remains should

be avoided unless there is substantial

soft tissue survival, in which case it

may be indicated by health and safety

considerations.

Retention versus reinterment:
resolution of controversial cases

85 Decisions concerning the long-term fate

of skeletal collections should be taken on

a case-by-case basis, with consultation as

appropriate in order to take into account

opinions from interested parties.

86 In some instances, it may be difficult to

reconcile differing viewpoints.This most

often occurs when a collection of human

remains is of sufficient importance that,

from the scientific point of view, it is

desirable that the material should remain

accessible for research, but other parties

with legitimate interests, such as the

Church or local public opinion, desire

that remains be returned to consecrated

ground.A possible solution in such cases

may be deposition of remains in disused

crypts or redundant churches. Placing

15
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human remains in such stores, which

might be termed church archives of

human remains (CAHRs), would

simultaneously satisfy the desire for

remains to be returned to consecrated

ground and at the same time, if suitable

environmental controls were in place,

ensure their physical integrity and

continued availability to legitimate

researchers. Such stores would probably

need to be managed by committees

which would include representatives of

the local community, the Church and the

research community. It is recommended

that this possibility be further investigated.

87 Pending the establishment of CAHRs, the

following guidelines for reburial or retention

of human remains should be followed.

They are in essence a regularisation of

what is in general existing practice.

88 Remains from burial grounds that are still

in use, still attached to a place of worship

or under the control of a religious or

other burial authority, or where a specific

religious or family interest in the site is

recognised (ie for Church of England

sites, normally excavated under faculty),

should be returned for reburial after

scientific studies have been completed.

Exceptions may be made if there are

overwhelming scientific reasons for either

permanent retention in an approved

museum store or for a longer period

of retention before reburial, to give

opportunities for examination by

researchers after production of a site

report. Other remains disinterred

because of ground disturbance should

normally be deposited in an approved

museum or archaeological store unless

there are overwhelming circumstances

for reburial that need to be respected.

89 Where there are differences of opinion

concerning final deposition of human

remains, advice from third parties may

be helpful. It is suggested that one

function of the proposed standing

national advisory committee to be set

up jointly by English Heritage and the

Church of England (paragraph 19 above)

would be to be available to provide

advice, if called upon, in such instances.

The Home Office or the Church

should make a decision, based on

written representations both from

interested parties and from any

advisory bodies consulted.

16

A skeleton under study in an osteological laboratory (by permission of AOC Archaeology Group)
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90 It is unlawful to remove or disturb any

human remains without lawful authority.

Various laws provide a framework for the

treatment of human remains; the legal

authority for dealing with the human

remains must therefore be discovered

in each case.The procedures to be

followed may be complex. In order to

keep this Annexe short, only a brief

summary is given of the relevant

procedures; reference must be made

therefore to the relevant legislation.

It should be recalled that, at time of

writing, the legal framework described

here is under governmental review

(see paragraph 4).

Major projects –
specific authorisation

91 Certain major projects may be

authorised by Act of Parliament, a recent

example being the Channel Tunnel Rail

Link Act 1996. Procedures for dealing

with human remains are contained in

the relevant statute.

Compulsory purchase

92 Where a site is the subject of

compulsory purchase, development

involving human remains is covered by

regulations under the planning acts,

which provide that, where the land

consists wholly or partly of a burial

ground, the land cannot be used until

remains have been removed and

reinterred in accordance with the

prescribed procedure.The Town and

Country Planning (Churches, Places of

Religious Worship and Burial Grounds)

Regulations 1950 require the serving of

notices to personal representatives of

the deceased and the denominational

authority, and for publication of notices

in a local newspaper. Personal

representatives may then on giving notice

remove the remains and monuments at

the expense of the landowner; failing

that, the landowner may carry out the

removal and reinterment of the remains.

The Regulations also contain detailed

provisions as to the moving of

memorials, the manner of removal,

certification and record keeping.

Building work –
disused burial grounds

93 Under the Disused Burial Grounds Act

1884, no building1 work may take place

on a disused burial ground, except for

the purpose of enlarging a church.This

provision was relaxed subject to certain

safeguards in relation to disused burial

grounds (excepting consecrated land)

in the Disused Burial Grounds

(Amendment) Act 1981. Disused in

this context means a burial ground that

has at any time been set apart for the

purpose of interment and is no longer

used for interments, whether or not the

ground has been closed for burials.

The 1981 Act provides that notices must

be displayed on the land and in local

newspapers giving notice of a proposal

to erect a building.Where human

remains have been buried within the

previous fifty years, any objections from

relatives or personal representatives

of the deceased are fatal to the

development and it may not lawfully

proceed. For older burials, or where

there are no objections, the prior

removal and reinterment or cremation

of burials must be undertaken where

a building is to be erected on the

burial ground, unless it appears to the

Secretary of State2 that the erection of

a building on such land will not involve

the disturbance of any remains. In such

instances, a dispensation order can be

issued by the Home Office in

confirmation.The Act provides for

relatives or personal representatives

of the deceased (or in relevant cases

the Commonwealth War Graves

Commission) to themselves remove

and reinter or cremate the remains.

94 The Home Office does not generally

apply the 1981 Act to burials more than

about 500 years old.Although the Act

refers to reinterment or cremation of

remains, cases for long-term retention

of skeletal material in museums or similar

institutions for the purpose of scientific

research will be considered on a

case-by-case basis.

95 Where the 1981 Act is applicable, its

provisions must be followed both in

relation to building work itself and in

relation to any prior archaeological

excavation.Applications for exhumation

licences under the Burial Act 1857

are inappropriate in such cases.

96 The 1981 Act does not extend to

any land to which the legal effects of

consecration apply. In relation to Church

of England churchyards (churches and

parish church cathedrals), provisions are

contained in the Pastoral Measure 1983

for a pastoral scheme to cover a

churchyard (notwithstanding the 1884

Act), which would allow the erection

of a detached building.A pastoral scheme

may not be made if the land contains

burials made up to fifty years previously.

The Measure contains similar provisions

for human remains to be removed by

personal representatives, or otherwise

by the landowner, in accordance with

Home Office directions.

97 Where land is consecrated but is not

under Church control or ownership, such

as a cemetery, provision is contained in

the Care of Churches and Ecclesiastical
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Jurisdiction Measure 1991 for the bishop

of the diocese to remove by order the

legal effects of consecration where no

purpose would be served by the land

remaining subject to church jurisdiction.

The order may, with the consent of

the Home Secretary, provide for the

preservation of remains. Otherwise,

they must be disposed of in line with

procedures under the Pastoral

Measure 1983.

The Burial Act 1857

98 Where there is no specific provision

in later legislation that is relevant to

a particular proposal, exhumation is

covered by the Burial Act 1857.The 1857

Act makes the removal of buried human

remains an offence unless a Home Office

licence has first been obtained or unless,

in relation to consecrated ground where

the remains are to be reinterred in a

different place of burial, a faculty has

been issued.

99 Home Office practice in considering

applications in relation to burials within

the last 100 years is to grant licences

provided:

a consent has been obtained from the

burial ground manager, the grave

owner, and the next of kin (normally

interpreted as for probate purposes)

b there are no known legitimate

objections, and

c the application is for personal family

reasons.

100 However, there are no statutory

constraints on the exercise of the

Secretary of State’s discretion and

licences may be issued in circumstances

where not all the consents are available.

The consent of the next of kin is usually

dispensed with where the remains were

buried 100 years or more previously,

and applications involving remains

removed for archaeological purposes,

or in the course of archaeological

excavations, are normally granted

without consents other than from

the landowner.

101 Where a licence is issued under the

Burial Act 1857 in respect of

archaeological remains, the licence is

normally subject to ‘precautions’.These

may require observation of particular

health and safety measures (such as

the use of disinfectants, oversight by

environmental health officers),

preservation of public decency (such

as screening of the site), or action in

the public interest (such as scientific

examination of remains). Similar

provisions are made within any

‘directions’ made in accordance with

site development legislation.

102 The presence of buried remains

cannot always be predicted, especially

if the burials took place in antiquity and

the location is no longer recognised

as a burial ground.Where burials are

discovered by accident in such

circumstances, Home Office practice is,

provided remains are evidently, or can be

certified to be, over 100 years old, and

no other relevant legislation evidently

applies, to issue an 1857 Act licence on

application.The procedure is for contact

to be made with the Home Office by

telephone and relevant details to be

faxed through.A licence can normally be

issued (and faxed back) within the hour.3

The faculty jurisdiction 

103 In relation to the Burial Act 1857,

it is important to emphasise that the

exemption mentioned above (paragraph

98) only covers removal and reinterment

in a different consecrated place of burial.

There may be circumstances where, in

relation to consecrated land, a Home

Office licence is required as well as a

faculty – for example, if remains are to

be stored above ground rather than

removed to another consecrated

place of burial.

104 The faculty jurisdiction extends to parish

churches including churchyards and

crypts, as well as to other consecrated

areas, for instance in private and

municipal cemeteries.The jurisdiction

continues until, in the case of churches,

it is removed, for instance by a scheme

under the Pastoral Measure 1983. In the

case of land not held by an ecclesiastical

corporation, jurisdiction may be removed

by an order by a bishop under section

22 of the Care of Churches and

Ecclesiastical Jurisdiction Measure 1991.

Such an order may be subject to

conditions relating to the disposal of

human remains, subject to the consent

of the Secretary of State.

105 While secular legislation provides a

framework to regulate the disturbance

and removal of human remains, the law

of the Church of England is protective.

It encompasses a principle that remains

should lie undisturbed, unless authority is

granted for a good and proper reason in

response to special circumstances.

106 When a body is buried in consecrated

ground, the following words (from

Common Worship, or the alternative from

the Book of Common Prayer) are used:

We have entrusted our

brother/sister to God’s mercy,

and we now commit his/her

body to the ground:

earth to earth, ashes to ashes,

dust to dust:

in sure and certain hope of the

resurrection to eternal life

through our Lord Jesus Christ.

107 The following commentary has been

written4 on the phrase ‘commit his/her

body to the ground’:

The phrase ‘commit his body to the

ground’ implies that we deliver it into

safe custody and into such hands as

will safely restore it again.We do not

cast it away as a lost and perished

carcass, but carefully lay it in the

ground, as having a seed of eternity
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and in sure and certain hope of the

resurrection to eternal life.

108 The safe custody of the Church does not

mean that human remains may never be

disturbed.The finality of Christian burial

must be respected even though it may

not be absolutely maintained in all cases.

Human remains are therefore under the

protection of the consistory court of

the diocese, which means that no

disturbance of human remains (whether

corpse or cremated remains) may take

place without good and proper reason.

109 Guidelines have been developed

through judicial decisions as to what

circumstances may lead to the granting of

a faculty.Although burial is not necessarily

final, the principal guideline is that human

remains are not to be disturbed on a

whim; the courts require the submission

of a cogent and persuasive case.

110 In the case of development work, there is

no presumption that remains should be

exhumed before the work is carried out.

In the case of a scheme for an extension

to a church, for instance, a faculty may be

granted for a building on a raft

foundation over existing graves.

111 Although much of the case law has

concerned the removal of human

remains at the wishes of relatives of

the deceased, the same principles will

apply where remains are to be disturbed

as a result of building work, or for

archaeological and scientific study etc.

The presumption is that human remains

will remain undisturbed, and it is for the

petitioner to prove the case that this

presumption should be overturned.The

Chancellor (the judge of the consistory

court) will need to receive evidence and

possibly legal argument on the reasons

why the jurisdiction should be exercised,

and the matter may be determined at a

sitting of the consistory court.

112 The courts have held that the passage

of time, especially where this runs into

years, makes it less likely that a faculty will

be granted.This guideline was developed

in cases relating to the exhumation

proposals from relatives. It is clear

therefore that historic remains are not

considered as being under lesser

protection than more recent remains.

The agreement of the incumbent and

parochial church council, and any

relatives, will be a relevant factor, as will

the effect of the granting or refusal of

a faculty on the mission of the Church.

Public health factors and improper

motives militate against the granting of

a faculty.The court will have regard to the

intentions and wishes of the deceased, as

far as they can be discovered or inferred.

The Chancellor will also have regard for

the setting of a precedent for future

similar cases. If there is no intention to

reinter in consecrated ground, this will

argue against the granting of a faculty.

113 The faculty application should specify

how human remains are to be dealt with

– whether they are to be reinterred in

the same or a different place of burial,

cremated or retained above ground for

scientific study, and so on.The courts will

normally require reinterment to preserve

the intentions of the deceased, and any

departure from that will be subject to

the court’s approval. Similarly, if remains

are unexpectedly discovered which are

thought to be worthy of scientific study,

a variation of the provisions of the faculty

must be obtained.

Closed churchyards and cathedral
land – detached buildings

114 The Church of England has powers

similar to those in the Disused Burial

Grounds (Amendment) Act 1981 to

overcome the prohibition in the Disused

Burial Grounds Act 1884 in relation to

building in churchyards and in land

belonging to a parish church or cathedral.

Therefore, where a detached building is

being considered, the land (either as a

whole or the part affected) must be

subject to a scheme under the Pastoral

Measure 1983. If the proposed work will

not disturb human remains, the Home

Secretary may agree to dispense by

order from the requirement of removal.

Otherwise, the procedures in Schedule 6

of the Measure relating to notices,

removal of remains by relatives or

otherwise by the landowner, treatment

of memorials, record keeping etc. must

be followed.

Redundant churchyards

115 Where a churchyard is redundant

under the Pastoral Measure 1983 the

procedures for dealing with human

remains in connection with

development are as set out above.

Cathedrals

116 Cathedrals are not covered by the faculty

system.The primary legislation currently

covering any works to a cathedral or

its precinct is the Care of Cathedrals

Measure 1990 (hereafter the CCM).

117 The CCM states that approval is required

for any proposal involving ‘works which

would materially affect:

i the architectural, archaeological, artistic

or historic character of the cathedral

church or any building within the

precinct of the cathedral church

which is for the time being used

for ecclesiastical purposes, or

ii the immediate setting of the cathedral

church, or

iii any archaeological remains within the

precinct of the cathedral church.’

118 The precinct of each cathedral has an

officially designated boundary (also

known as the ‘green line’), defined under

the CCM and agreed by the Cathedral

Chapter and the Cathedrals Fabric

Commission. In some cases this will differ

from the medieval or post-Reformation

precinct.Archaeological remains lying

outside the current precinct but within
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an earlier precinct will not therefore be

covered by the CCM but will instead

be covered by secular legislation.

119 There are no specific references to

human remains or their treatment

within the CCM, and the definition of

‘archaeological remains’ is generally held

to cover burials (and their contents),

but not the individual remains once they

have been exhumed.The organisations

that determine applications under the

CCM (the Cathedrals Fabric Commission

and each cathedral’s own Fabric Advisory

Committee) can, however, attach to

an approval conditions relating to the

treatment of any remains uncovered.

120 Since cathedrals are not subject to the

faculty jurisdiction, a licence under the

Burial Act 1857 will be necessary where

human remains are to be removed.

Scheduled monuments

121 Some burial grounds may be scheduled

as ancient monuments.Work involving

exhumation will require consent

under the Ancient Monuments and

Archaeological Areas Act 1979.

Objects and artefacts

122 The law relating to objects found in

association with burials is complex.There

may be differing claims to ownership of

objects found, for instance between the

owner of the land, the heir-at-law of the

person buried, and (in the case of the

clergy) the successor in office, and the

Crown, if treasure.

123 The landowner should be notified of any

artefact found as a result of exhumation

operations.

124 Some objects fall under the definition of

‘treasure’ under the Treasure Act 1996:

• coins, at least 300 years old, and more

than ten in a find

• coins, at least 300 years old, more than

two in a find and at least 10 per cent

precious metal

• objects, at least 300 years old and at

least 10 per cent precious metal

• any object at least 200 years old in a

designated class being of outstanding

historic, archaeological, or cultural

importance

• any object that would previously have

been treasure trove

• any objects found (at the same time

or later) in association with the above.

125 A person finding any such object must

report the find to the coroner within

14 days. Details of the procedures are

contained in a Code of Practice to the

Act (revised in October 2002).

126 The government has agreed in principle

to exempt the Church of England from

some of the provisions of the Treasure

Act because of the existence of the

Church’s own controls over treasure,

but no such exemption is yet in force.

Grave markers

127 Before a gravestone is moved, an

adequate record of it should be made

(Annexe S3). Grave markers remain

the property of the grave owner,

but under the Disused Burial Grounds

(Amendment) Act 1981, grave markers

not removed in advance of development

by relatives or personal representatives

of the deceased or by the Church should

be removed by the landowner and either

re-erected in an area of the burial

ground unaffected by development or

else disposed of.Where human remains

are dealt with under the Pastoral

Measure 1983, specific provision is made

in Schedule 6 to the Measure for the

removal and re-erection of grave

markers with the remains or for their

disposal under directions of the bishop.

Under the faculty system, proposals for

the relocation or disposal of grave

markers would need to be agreed by the

diocesan advisory committee and the

Chancellor.

Notes

1 The term ‘building’ is defined by section 4

of the Open Spaces Act 1887 to include

any temporary or movable building. In

addition, the following have been held to

be ‘buildings’ and therefore prohibited:

• a bandstand

• a urinal

• an underground chamber for an

electricity transformer

• a columbarium

• a large monument.

2 Currently the Secretary of State for the

Home Department.

3 During standard office hours,

Monday to Friday.

4 Wheatley, Charles 1794 A Rational

Illustration of the Book of Common Prayer.

Oxford: Clarendon
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Gravestones
in the
churchyard
of St Mary’s
Church,
Potton,
Bedfordshire
(by permission
of P Dixon)
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Figure 1: Flow-chart summarising legal provisions pertinent to archaeological excavation of human remains

Is this site subject to a
redundancy scheme,
or does the proposal
involve the
construction of a
detached building
in a closed churchyard?

Has the site been
acquired by
compulsory purchase?

Town & Country
Planning Regulations
apply1

Is this site a
recognised
burial ground?

Is the site the subject
of a Private Act?

Any provisions of
the Act will apply

Will human remains
be disturbed?

The Burial Act 1857
applies (licence)2

No HO action
required

Is the land consecrated
according to the rites
of the Church of
England?

Does the proposal
involve building on a
disused burial ground?

Is the building an
extension to a church?

Will human remains
be disturbed?

Is the land owned
by an ecclesiastical
corporation (eg a
church or cathedral)
or a Diocesan Board
of Finance

Care of Churches &
Ecclesiastical
Jurisdiction Measure
1991 may apply3,
otherwise Burial Act
1857 (licence/faculty)

DBGA 1981 applies
(ie dispensation
order)4

DBGA 1981 applies
(ie directions)5

The Burial Act 1857
applies (licence/
faculty)2

Pastoral measure
1983 applies6

YES
NO
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Notes

This chart is intended as a guide to

the various legal procedures used to

authorise exhumation in differing

circumstances.Additional permissions

may well be needed according to the

status of the site and the work involved,

for example, where work affects a

scheduled ancient monument,

or approval under the Care of

Cathedrals Measure.

1 The Town and Country Planning

regulations require all remains to be

removed, and make no provision for

the cremation of removed remains.

2 A Home Office licence is required where

human remains are removed, except in

cases where a body is moved from one

consecrated place of burial to another

under authority of a faculty.A Home

Office licence is therefore required in

addition to a faculty in relation to

consecrated land if the remains are to

be cremated, stored above ground, or if

they are not to be removed to another

consecrated place of burial.

Home Office licences require the

consent of the next of kin and of the

grave owner unless the identity of

neither is known and the grave is

over 100 years old so that there is

no likelihood of objection from direct

descendants.

Advertisement of the intention to disturb

buried remains (similar to the statutory

provisions under the Disused Burial Act

1981) may be a pre-condition of the

issue of a Home Office licence involving

multiple burials and the graves are less

than 100 years old.

The Home Office requires removal of

buried remains only to the extent

necessary to avoid their disturbance

by building-related works.

3 This Measure allows an order to be

made removing the legal effects of

consecration on land not owned by

the Church of England.The order may

provide for the preservation or removal

of the remains.

4 The Disused Burial Grounds Act 1981

applies, and unresolved objections from

relatives of those buried at the site within

the previous fifty years will be fatal to the

development. Removal of all the remains

will otherwise be required. However, to

the extent that no buried remains will be

disturbed by any building-related works,

the Home Office may issue a dispensation

order to relieve the obligation to remove

such remains. Remains expected to be

disturbed by non-building-related works

are subject to the provisions of the Burial

Act 1857.

5 The Disused Burial Grounds Act 1981

applies, and unresolved objections from

relatives of those buried at the site

within the previous fifty years will be fatal

to the development. Removal of all the

remains will otherwise be required and

compliance with the prior advertisement

provisions and any Home Office

directions as to the disposal of the

remains will be expected.

6 This Measure does not require the

removal of buried remains unless they

are liable to disturbance.A dispensation

order may be made to the extent that

buried remains will not be disturbed.

Where remains need to be removed,

arrangements for their disposal are

subject to Home Office directions. Fresh

or amended orders will be required on

change of use or ownership.
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128 The following hypothetical case studies

involving development and other works

on burial sites are presented to illustrate

the use of Figure 1.

Study 1: Barchester Bluefriars

129 The former site of the friary of the

Bluefriars in a suburb of the city of

Barchester is to be developed for

housing.At the moment the site is

occupied by stables and associated

buildings, and is therefore lightly built

over.Archaeological evaluation has

established that underground structural

remains of the medieval friary survive

under the modern surface at a depth

of less than 0.5m, and that below this

level there are likely to be many burials

of the period.

130 The developers have proposed three

possibilities:

a to pile the site for foundations, which

they claim would only destroy 3 per

cent of the affected area and leave the

archaeological remains largely in situ;

b to construct the buildings on a raft

foundation over the site, leaving all

archaeological remains and burials

in situ;

c to clear the site of burials by total

excavation, which may be prohibitively

expensive from their point of view.

131 The works will be covered by the Disused

Burial Grounds (Amendment) Act 1981.

Therefore, prior removal of the remains will

be necessary unless a dispensation order

is issued by the Home Office. If the site is

scheduled as an ancient monument,

consent will be required under the

1979 Act.

132 The Home Office has advised that it would

not consider any application that involved

piling the site. It would, however, carefully

consider applications involving raft

foundations.Authority is most likely to be

granted where clearance of the area of

land to be built on (not necessarily the

entire site) is proposed.

Study 2: Grantchester Cathedral

133 An area of land that belonged within

the precinct of the cathedral until the

Reformation (it was at that time a parish

church), at which time it was sold to

private landowners and built upon, is

now being developed. Evaluation has

revealed that along with post-medieval

building foundations and related

settlement remains, many burials from

the time the plot was a parish churchyard

survive across the site.The cathedral

authorities have expressed an interest

in the human remains and wish to rebury

them within the modern precinct if they

are disturbed.

134 As in Study 1, the works will be covered by

the Disused Burial Grounds (Amendment)

Act 1981.Therefore, prior removal of the

remains will be necessary unless a

dispensation order is issued by the

Home Office. If the site is scheduled as

an ancient monument, consent will be

required under the 1979 Act.

135 If burials are also to be removed from land

owned by the Dean and Chapter and the

site falls within the precinct of the cathedral

church for the purposes of the Care of

Cathedrals Measure 1990, approval under

the Measure will be required for the

disturbance of archaeological remains.

The remains may be buried within the

precinct unless the burial ground has

been closed by Order in Council.

Study 3: Dingledale Saxon cemetery

136 Archaeological evaluation in advance of a

housing development on a rural farmland

site known to have produced Saxon

artefacts has revealed the presence of a

large cemetery.The burials are early

Saxon and there is some doubt as to

whether some east–west orientated

burials in one part of the churchyard are

Christian; the others have grave goods

and varying orientations.The site will

have to be cleared for development.

137 As with the previous studies, the works will

be covered by the Disused Burial Grounds

(Amendment) Act 1981.Therefore, prior

removal of the remains will be necessary

unless a dispensation order is issued by the

Home Office. If the site is scheduled as an

ancient monument, consent will be required

under the 1979 Act.

138 Any objects found which may be Treasure

should be reported to the coroner within

fourteen days of the find.
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Plan of the graves uncovered during excavations
in the northern cemetery of the medieval
monastery at St Mary Stratford Langthorne,
London. Note the bowing effect caused by the
tendency of those toward the northern end to
follow the orientation of the road, while those
toward the south tend to conform to the
orientation of the church (by permission of
Museum of London Archaeology Service)
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Study 4: Redburn municipal
cemetery

139 A disused late 19th-century cemetery

containing Methodist and Anglican burials

in separate parts is to be developed for

the construction of a supermarket car

park.The supermarket wishes to build

over the burials and leave them in situ.

140 The site is part of a recognised burial

ground, and is not the subject of a private

act. It was acquired by a private company.

Half of the site is consecrated, half is not.

The part of the cemetery that was

consecrated could have the legal effects

of consecration removed, subject to the

procedures and provisos in section 22 of

the Care of Churches and Ecclesiastical

Jurisdiction Measure 1991.The remainder

of the land would be dealt with in a similar

manner to the other cases under the

Disused Burial Grounds (Amendment)

Act 1981.

Study 5: Dipton A76

141 During road widening, several 19th-

century burials have been found which

were part of an Anglican churchyard,

the rest of which still survives on the

edge of the road. It is likely that the

burials disturbed during the original

road construction were destroyed

without record.

142 The site is part of a recognised burial

ground, and is not the subject of a private

act. It was acquired by compulsory

purchase in order to widen the road at the

expense of part of the parish churchyard.

The Town and Country Planning Regulations

therefore apply.

Study 6:Abbotsford Cathedral

143 It is proposed to excavate the pre-

Reformation monastic graveyard of the

cathedral as a preliminary to building

offices and re-aligning the road which

runs across it. Although the Chapter

owns part of the land which is being

excavated, it is not within the precinct

as defined under the Care of Cathedrals

Measure 1990 (ie the ‘green line’).

It would, however, have been part of

the medieval precinct.

144 If the land which is being excavated outside

the precinct is owned by local or central

government, then the provisions of the

Town and Country Planning (Church, Places

of Religious Worship and Burial Grounds)

Regulations 1950 would apply to any

remains disturbed during the work.

Even though this was within the medieval

precinct, it would not be covered by any

current ecclesiastical legislation.

Study 7: Burychester Cathedral

145 It is proposed to build a cathedral centre

adjacent to the cathedral.This will be

within the precinct ‘green line’ but

outside the area covered by the

Ecclesiastical Exemption.The cathedral

archives and records of some 1980s

maintenance works suggest that at least

part of this area will have burials within it.

The known burials from this particular

area are medieval or early post-

Reformation, but the archaeologists think

that there is no gap between this area

of burials and the modern marked burial

ground, which contains a large number

of 18th- and 19th-century burials, and

occasional ones from the 20th century.

146 Approval would be required under the

Care of Cathedrals Measure 1990 for the

archaeological works, and as the burial

ground is effectively still in use and has

not been ‘closed’, the disturbance of burials

would require a licence from the Home

Office under section 25 of the Burial Act

1857.

Study 8: Canonminster Cathedral

147 It is proposed to install underfloor

heating under the nave of this cathedral.

There are known to be a number of

medieval to 18th-century burials in this

area.As well as interments in coffins,

there are likely to be a number of burial

vaults. As these works are within the

cathedral church itself, they lie both

within the precinct ‘green line’ and the

area covered by the Ecclesiastical

Exemption.

148 Approval would be required under the

Care of Cathedrals Measure 1990 for the

works as a whole, and the disturbance of

burials would require a licence from the

Home Office under section 25 of the

Burial Act 1857.

Study 9: Deanschurch Cathedral

149 It is proposed to redevelop the crypt

of the cathedral for a practice area and

facilities for the choir.This will involve

removing a number of burials.

150 Depending on what specific redevelopment

works are proposed, approvals would be

required under the Care of Cathedrals

Measure 1990 from either the Cathedrals

Fabric Commission or the Cathedral’s own

Fabric Advisory Committee. Depending on

the nature of the burials, their removal may

be covered under the Measure as works

affecting the character of the cathedral

church or the destruction or disturbance

of archaeological remains.

151 The removal of burials in this instance

might require a licence from the Home

Office under section 25 of the Burial Act

1857, but advice should be sought

depending on the specifics of the

particular case.
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